SUPREME  COURT  OF  THE  UNITED  STATES* 


No.  65. — December  Term,  1860; 


JOHN  T.  MARTIN,  JOHN  KEEFEE,  AND  ANDREW 
PROUDFIT,  PLAINTIFFS  IN  ERROR, 


vs. 

MAJOR  J.  THOMAS,  MARSHAL  UNITED  STATES,  &d.j 

USE  OF  GEORGE  T.  ROGERS. 


Plaintiffs’  Brief. 

The  judgment  of  the  court  below  should  be  reversed  upon  thd 
following  grounds : 

I. 

The  bond  upon  which  judgment  was  recovered  was  invalid  as 
against  the  defendants,  because  after  the  same  was  executed  by 
them  as  sureties.  Remington,  their  principal,  without  their  know¬ 
ledge  or  consent,  and  with  the  consent  of  the  marshal,  erased  his 
name  from  the  bond.  See  Hunt,  adm’r,  vs.  Adams,  6  Mass.,  521;- 
Speake  and  others  vs.  U.  S.,  9  Cranch,  35;  Miller  vs.  Stewart,  9 
Wheaton,  702-’3. 


li. 

> 

After  the  execution  of  the  bond  by  the  defendants  to  be  delivered 
to  the  marshal,  it  was  refused  and  disagreed  to  by  him,  and  it 
thereby  became  void.  Any  subsequent  alteration  would  create  d; 
new  deed  requiring  a  new  execution,  or  positive  assent  to  the  saniej 
to  give  it  validity  against  the  defendants. 

O’Neale  vs.  Long,  4  Cranch,  60,  62. 

See  Sheppard’s  Touchstone,  70,  394,  as  td  the  effect  df  dis= 
agreement. 


G.  S.  Gideon,  Printer,  511  Ninth  street,  Washington. 
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III. 

There  was  no  breach  of  the  condition  of  the  bond. 

The  oblljijors  undertook  to  deliver  the  property  in  question  to 
the  marshal,  if’ such  delivery  were  adjudged,  and  to  pay  him  such 
sum  as  might  for  any  cause  be  recovered  against  the  defendants, 
Henry  W.  Remington  and  John  T.  Martin,  jr. 

.The  return  of  the  property  was  not  adjudged,  and  there  was  no 
recovery  of  any  sum  of  money  against  the  defendants.  The  re¬ 
covery  was  against  one  only. 

See  Miller  vs.  Stewart,  9  Wheaton,  702-'3,  and  the  cases  cited. 

J.  R.  DOOLITTLE,  Attorney. 

T.  EWING,  of  Counsel. 


\ 


